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ARGUMENT 
POINT I 
THIS COURT IS NOT LIMITED TO AN 
ABUSE OF DISCRETION STANDARD, 
As Appellee points out in its brief, Rule 65B(b)(2) of 
the Utah Rules of Civil Procedure states that relief may be granted 
where the inferior tribunal has abused its discretion. However, 
this does not limit this court to a review of the facts as set out 
in the record from below. This court, by virtue of the lack of due 
process accorded Mr. Tolman has greater discretion. 
The Utah Supreme Court noted in Denver & Rio Grande 
Western R. Co. v. Central Weber Sewer Imp. Dist., 287 P.2d 884 
(Utah 1955) "The nature and extent of the review depends on what 
happened below[.]" Jd. at 887. That court was faced with findings 
from the lower tribunal which amounted to, according to the court, 
an "ipse dixit". The court further held that if the proceeding 
below had proceeded according to due process, then the court, in 
reviewing the decision, would indeed have been limited to reviewing 
the facts as set forth in the record. Idk The Denver court also 
enumerated elements of due process. It stated that the lower 
tribunal must conduct a recorded hearing, take evidence, hear 
sworn witnesses, and comport with the general requirements of due 
process. 
As pointed out in Mr. Tolman's original brief, D.B. v. 
Division of Occupational Professional Licensing, 779 P.2d 1145 
(Utah 1989) also addressed the requirements of due process. The 
D.B. court held that all parties must be apprised of all evidence 
submitted or considered, and that all parties must be given the 
right cross examine witnesses and to inspect all documents. That 
court also reiterated the holding of an earlier case and stated 
that the more liberal the practice in admitting testimony, the 
greater the obligation to preserve the essential rules of evidence. 
Id. at 1146. 
Applying the requirements of due process to the case at 
bar demonstrates that the lower tribunal came up significantly 
short of offering due process to Mr. Tolman. The Career Service 
Council ("CSC") allowed Appellee to present the testimony of David 
Nielson through an employee of Appellee who read from notes of his 
interviews with Nielson. Appellee has characterized this testimony 
as merely corroborative of earlier testimony. The CSC, stated that 
the testimony was "information so crucial that [it] should be 
heard". (238,1-7) 
Furthermore, Mr. Tolman was not allowed access to all 
information used by Appellee. A non-attorney employee of Appellee 
refused to divulge his sources of information concerning Mr. Tolman 
on the grounds that he had promised his sources confidentiality. 
The CSC did nothing to correct this violation of due process. 44-
2 
356) Appellee also refused to provide copies of tape recorded 
interviews of witnesses. (357,11-360,4) 
Finally, as noted above, a requirement of due process is 
a recorded hearing. The record of the hearing before the CSC is 
so fraught with inaudible portions as to be of little or no use. 
A brief glance at pages 354 through 360 illustrates that 
significant portions of the record are missing. Many of the 
inaudible portions contained important objections and rulings. 
Viewed as a whole the record may seem fairly complete, but it is 
not. 
In short, the hearing was not adequately recorded; Mr. 
Tolman was not allowed to cross examine in relation to what the CSC 
viewed as crucial information; he was denied access to evidence 
submitted and considered, and he was not allowed to inspect all 
documents. According to the holdings in D.B. and Denver & Rio 
Grande, Mr. Tolman did not receive due process. Because Mr. Tolman 
did not receive due process, according to D.B. and Denver, this 
court is not limited to simply reviewing the facts presented on the 
record. See also Davis County v. Clearfield City,, 756 P.2d 704 
(Utah App. 1988). 
It follows that this court, not limited to reviewing the 
facts on the record may review the questions of law and fact 
presented in this appeal utilizing the continuum presented in 
3 
Taylor v. Utah Training School, 775 P.2d 432 (Utah App. 1989). 
Even if this court were limited to reviewing the facts on the 
record, it is apparent through application of the principles set 
forth in D.B. and Denver & Rio Grande that Mr. Tolman has been 
denied due process before the CSC. 
POINT II 
MR. TOLMAN NEVER WITHDREW HIS 
MOTION ON THE ISSUE OF NEXUS. 
It appears from Appellee's brief that it contends Mr. 
Tolman, through his counsel, withdrew his motion pertaining to the 
nexus issue. However, it is clear from the record that he did not. 
There were multiple motions pending before the CSC at that point 
in time. Additionally, there are many portions of the transcript 
which are not recorded. It is however, quite clear that the only 
motion Mr. Tolman withdrew was one pertaining to striking 
particular allegations made by one of Appellee's witnesses. There 
was certainly never any intent to withdraw the motion pertaining 
to nexus. 
CONCLUSION 
In light of the forgoing facts and arguments and those 
presented in his original brief, Mr. Tolman respectfully asks this 
court to reverse the decision of the CSC. He did not receive due 
process, nor was he rightfully discharged from the County 
Attorney's Office. 
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